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4th Juꝶ 1734. 


INFORMATION 


TON 


JOHN CANT of Grange, Clerk of the 
Burgh of Junerkeithing, 


AGAINST 
The onourable Fames Erskine of Grange, Advocate. 


OUR Lordſhips having, on the 27th-paſt, heard the 
Petition and Complaint of the Honourable James 
Erskine of Grange, againſt John Cant, Clerk of 
the Burgh of Juuerteithiug, tounded on the Act 
made in the laſt Seſſion of Parliament, for regulating the Ele- 
ction of Membets to ſerve in the Houte of Commons, for 
that Part of Great Britain called Scotland, argued at great 
length on both Sides, were pleaſed to appoint Intorinations to 

be pur in your Lerdſhips Boxes on Friday the 6th. inſtanr. 
The Complaint having recited the Clauſe in the ſaid Act of 
Parliament ou which it is founded, ſomewhat imperfectly, 
A bv 


L 
by inſerting only the Words which determine the Time and 
Manner of bringing in the Complaint betore your Lordſhips, 
and omitted the Words which direct the Method. Manner and 
Time of your Lordſhips proceeding to the Determination on 
the Complaint, the Defender craves Leave to inſert the whole 
Clauſe, ** And be it further cnacted. Thar every Sheriff or 
Stewart in Scotland, who ſhall wilfully annex to the Writ 
any falſe or undue Return; and every common Clerk of 
any preſiding Burgh, who ſhall wilfully return to the She- 


„ riff or Stewart any Perſon, other than the Perſon elcQcd, 
or who ſhall neglect or rcfule to return the Perſon duly e- 


«« lected, ſhall forfeir the Sum of L 500 Sterling. to the Per- 
© ſon intitled to have been returned and not returned, to be 
« recoyercd from the ſaid Sheriff. Stewart, or common Clerk, 
their Heirs, Executors or Adminiſtrators reſpectively, in 
a ſummary Way by Action, Petition or ſummary Com- 
plaint, before the ſaid Court of Seſſion, upon Service of 
«+ ſuch Summons, or of a Copy of ſuch Petition or ſummary 
*«* Complaint on fifteen Days notice or warning, without abi- 
ding the Courſe of any Rolls, or further Delay whatloever. 
1 Which Action, Petition o2 Complaint, the Judges 
« of the ſaid Court are hereby required to judge of, and 
determine with all convenient Speed.“ 

The Subſtance of the Complaint, is, That at the late Ele- 
ion of a Member to ſerve in Parliament for the Burghs of 
Innerkeithing, Sterling, Dumfermiing, Culroſs and Queens. 
ferry, the three Delegates from the Towns of J/zrling Dum. 
fermling and Queensferry VOTED for the Plaintiff ro be 
Member of Parliament, and only the two Delegates from In. 
nerkeithing and Culroſs voted for Captain Peter Halket 
younger of Pitfirrin : Whereby, as the Complaint ſets forth, 
there was a clear Majority on the Side of the Plainttſt; yet 
that the Defender has wilfully and falſely taken upon him to 
return the Name of Captain Peter Hallet as the Perion duly 
elected; and therefore prays your Lordſhips to find that the 

De- 
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Defender is guilty of a wilful falſe Return, and Neglect and Re- 
fuſal to return the Perſon duly elected: And therefore to dee 
cern him in the Sum L. 500 Sterling, to be paid to the Ho- 
nourable James Erskine, with Coſts of Suit. 

The Defender took the Liberty humbly to ſuggeſt to your 
Lordſhips ſome few Conſiderations of the extreme Delicacy 
of the Point in debate, as touching the Structure of a very 
conſiderable Branch of the legiſlative Power of this Kingdom, 
the Honourable Houſe ot Commons. It readily occurred to 
be a Matter well deſerving the utmoſt Deliberation, what will 
be the natural and neceſſary Conſequences of ſubjecting the 
manner in which that great and honourable Aſſembly is to be 
compoſed, to the courſe of ordinary Courts of Judicature, un- 
til the Sentiments and Judgment of the honourable Houle it 
felt be firſt known. 

To this it was anſwered, That the Act of Parliament on 
which the Complaint is founded, had ſufficiently determined 
that Matter, and fully veſted your Lordſhips with a Jurildi- 
ction in the Point of Returns of Members to ſerve in Parlia- 
ment. It was replied, That though ſeveral Acts of the like 
Tenor and Contents, fully as ſtrong in every Reipect, had 
paſſed Ages ago, as well as in later Times in England, yet 
no Court of Law in England had ever underſtood ſuch Act 
to give the ordinary Courts at Law a Juriſdiction either to an- 
ticipate or contradict the Judgment of the Houſe of Com- 
mons in theſe Matter s. 

The Anſwer given to this was, as your Lordſhips will well 
remember, full of Reproaches on the Defender, as if Conſci- 
oulncls of Guilt made him evite ſubjecting his Cale to your 
Lordſhips impartial Juſtice, and better Knowledge of the Law 

of Parliament in relation to Returns of Members to ſerve in it, 
not without Inſinuations too broad, That Favour rather than 
Juſtice were to be expected in the courſe in which the Defen- 
der endeavourcd to put his Cauſe, where Latitudes were uſu- 


ally taken. 
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The Defender humbly conceives, it would be as indecent 
for him to enter into a Defence of the Courſe of Juſtice pointed 


at on the part of the Plaintiff, as it is improper to have thrown 


out the Inſinuations. 


The Defender therefore, though he is perfectly ſatisfied that 
uncertain Preſumptions make no Impreſſion on your Lord- 
ſhips, yet being unwilling to raiſe Prejudices againſt his Cauſe, 
even in the Eyes of the World and Multitude, who are com- 
monly guided by outward Appearances, and determiue with 
Eagerneis and Paſſion ſo far as in them ly es, without hear- 
ing or knowing any thing of the Matters, was glad to enter 
fully into the whole Merits of his Caſe, in every View of it 
which can tend to obtain a fair and impartial Determination, 
and ſhall at preſent follow that Method; but he hopes to be 
excuſed ſo far to give way to his Unwillingneſs to be enga- 
ged in two different Coutfes of Juſtice in the very ſame Cauſe, 
where the Courts arc both final and ſupreme, and may po- 
ſibly, interfere in their Opinions, as to lay before your Lord- 
ſhips, in the firſt Place, a more particular View, of the Courſe 
of Proceedings which has been obſerved in Engiand, upon 
Acts of Parliament of the Nature and Contents of the late Act, 
on which this Complaiart is founded. 

And he hopes the rather to be excuſed in this, that the Cir- 
cumſtance of his being 2 Returning Oſlicer, and in that re- 
ſpect a Servant of, and in a great Degree anſwerable to the 
Honourable Houle of Commons for his Conduct. in every 
thing that concerns the Return he has made of a Member to 
lerve in that Honourable Houle, makes him think it his Du- 
ty, elpecially iu this Caſe, which is the firlt of its Kind that 
has come before you, to ſtate fully to your Lordſhips the 
Courſe of Practice in England upon Acts of Parliament cf 
the Nature of this, on which the preſent Complaint is founded. 

In as far as the Defender has been informed of the Courle 
of Practice in England, won the As of Parliament of Heu- 
1'y VI. and Villiam III. and of the Proceedings in other 


Cales 


Caſes of a Nature the neareſt to them, though not founded 
on any Act of Parliament, but on the Common Law of Eng- 
land, are ſuch as the Defender is humbly perſwaded will make 
it appcar to your Lordſhips, that there is very great Reaſon 
to doubt, if ever any Lawyer or Judge in England has been 
of Opinion, that ſuch an Act of Parliament as the preſent 
Complaint is founded on, gave a Juriſdiction to the ordinary 
Courts of Law to anticipate the Opinion and Judgment of the 
Honourable Houſe of Commons, as to the Merits of a Re- 
turn of a Member to ſerve in their Houle. 

Certain it is, that as carly as the 23d Year of Henry VI. 
cap. 15. (that is in the Year of God 1444) an Act paſſed in 
the Parliament of England full as ſtrong in every reſpect, 
and barring all Dilators in much plainer Words than the Act 
of Parliament now founded on does, and impoſing a Penalty 
of L. 100 Sterling on the Sheriff or other Returning Officer 
who made a falſc Return, payable.to the Party who ought to 
have been returned, beſides Coſts of Suit, and L. 100 Fine 
to the King, the Action to commence in three Months after 
the Return. 

And by a like Act of Parliament, % timo Gulielmi Ih 
the Party gricved by a falſe Return wiltully made is iutitled 
to purſue for and recover double Damages. and Coſts of Suit, 
in any of the Courts of Heſtminſter-ITall, from the Return- 
ing Officer who made ſuch falſe Return, the Action to com- 


mence within tuo Y cars attcr the Return. 


Yet it ſeems evident, that few or no Party injured by a falie 
Return ever found Lawyers to adviſe him to bring an Action 
upon any. of theſe Acts. before the Houle of Commons had 
determined upon the Validity of the Return; and very few 
Caſes have occurred cf. Actions brought upon any of theſe 
Acts, cvcu after the Houle of Commons had given Judgment 
againſt the Return: And all of theſe ſo tar as the Defender 
has yer bcen informed, have been caſt upon ſpecial Circum- 
Aances, as particularly in the Caſe, Coundell verſus Hil!2; 

quznro 


= 
guinto Anne, in the Court of King's Bench, Saikeld's Re. 
ports, p. 504 and 505. From this ſingle Circumſtance the 
Defender humbly takes it to be evident, that neither Lawyers 
nor Judges in England, have ever thought that an AQ of Par. 
liament of the Nature of this, on which the preſent Complaint 
is founded, gave a Juriſdiction to the ordinary Courts of Judi- 
cature to anticipate or contradict the Judgment of the Houſe 
of Commons in the Matter ot Returns of Members to ſerve in 
their Houſe ; otherwiſe the bringing of no Action on any of 
theſe Acts, until after the Houle of Commons had given their 
Judgment on the Retura, caunot be accounted for: Eſpecial- 


ly it being evident, that it was not want of Inclination, on the 
Side of the Parties injured by falſe Rerurns, that made them 
forbear Actions for Redreſs; for ſeveral Actions of that kind 
procceding on the Common Law of England, called in their 
Stile Actions on the Caſe, appear to have been brought be- 
fore the Courts, ſome after, aud ſome before the Houſe of 
Commons had given Judgment ou the Return. And the Fate 
of theſe, which was, that they were all caſt in the End, fur- 
ther ſhows that both Judges and Lawyers in Zngland have 
been of the Opinion, thar the ordinary Courts have not a Ju- 
riſdiction to anticipate or contradict the Judgment of the 
Houſe of Commons, in the Matter of Returns of Mcmbers 
to their Houle. 

The firſt Caſe of that kind that appears ever to have occur- 
red, is that of Nevil verſus Strode ; and it is to be taken no- 
tice of on no other Account, than that though the above laſt 
mentioned Act paſſed Anno 1444, yet no Action on it, nor for 
Redreſs in the Caſe of a wrong Return, though Multitudes of 
them appear to have happened, ever occurred, till this Caſe in 
the Year 1659, which is contained in $zderfin's Second Re- 
ports, fol. 168. The publick Affairs, both with reſpect to 
Parliaments and Courts of Judicature, were indeed at that time 
in ſo much Diſorder, that nothing can in Reaſon be founded 


upon the Procecdings in it; only it may be obſeryed, that e- 
ven 


yen then the Judges declined their own Juriſdiction,. and carri. 
ed in the Caſe to the then Remains of the long Parliament; 
which ſoon after concluded, without any Determination on 
the above Caſe. 

The next Caſe of this Nature, which occurs in Point of Time, 
is that ot Sir Jamues Bernaraſion verjus Soames, in the Court 
of King's Bench, Anno 1674, Levinz's ſecond Reports, p 114. 
which was a double Return, and came to be tried before m 
Lord Chief Juſtice Hall. and had been determined in the Houle 
of Commons in favours of Sir Samuel The Words of that 
great and famous Judge. Lord Chief Juſtice Hall. ou that Oc- 
caſion, ſeem to be pretty cloſe in Point in the preſent Caſe, 
as they were related by Sir Thomas Powes in the Houſe of 
Commons, in the Caſe of White and Aſbbey, p. 33. which 
are as follows: My Lord Chief Juſtice Hall bid all Perſons 
about them take notice, that they did not determine the Right 
of Election, for the Judgment of that Caſe belonged to the 
Parliament; but ſaid, ſince the Houſe of Commons had de. 
termine d the Right, he thonght they might follow their 
Judgment, and repair him in 1 : And jo gave Judg- 
ment. But even this was reverſed, upon an Appeal to : 
Court of Exchequer, as appears from Po/lexfen's Reports; and 
that Ræverſal was affirmed, upon a Writ of Error brought in- 
to the Houſe of Peers aficr the Revolution. 

The next Caſe of this Nature, that occurs in Point of Time. 
is that of Onzlow verſus the Bail iff of Hai ſimere, in the 334 
Charles II. Anno 1681; there the Houle of Commons had 
given no Determination as to the Return, and the Judges join- 
ed unanimouſly in ſaying. We muſt not preſume to determine 
the Merits F Elections or Returns, there is à proper Juriſ- 
diction for it: And 1o gave judgment againſt the Action, 
Levinz's Reports, fol 29 and 30. 

The next Caſe which occurs, is that of Prideaux verſus 
Morris, fecundo Anne 1704, in which no Determination had 
been given by the Houle of Commons on the Merits of the 


Rerurn, 
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Return, vid. Salkeld's Reports, fol. 503. My Lord Chief 
Juſtice Ho#'s Words in that Caſe, in which the whole Court 
unanimouſly agreed, were: The Churta of Law can neither 
anticipate nor contradict the Judgment of the Houſe of Com- 
mouse And fo gave Judgment againſt the Action. 

Theſe are all the Cales of Returns, fo far as the Defender 
has been yet able to diſcover, which have been brought before 
the ordinary Courts of Law in England, except Buller's Cale 
in the 1698, where the Plaintiff had made no Application to 
the Houle of Commons; but after the Time of petitioning the 
Houlc of Commons was over, and when there could be no in- 
terfcring of Juriſdictions, nor oppoſite Judgments in the ſame 
Caule, he brought his Action upon the Starure of the 7th Wil- 
liam 1. before the ordinary Courts, againſt Richard Roberts 
Mayor of the Borough ot Leſcard in Cornwall, for having 
falſcly returned Hiam Bridges Elquire, inſtead of the Plain» 
tiff, who was, as he alledged, duly elected; and even this ap- 
pears from the Journals of the Houſe of Commons, of the 13th 
March 1698, to have been reſented by many Members of that 
Honourable Houle, though the Cale being particular, and ſuch 
as could not directly affect the Right of the ſitting Member, 
or occaſion qppoſice Judgments, the Houſe came to no Reſo- 
lution upon it; but ſo tar as the Defender has been inform- 
cd, even that Action came to no Effect in the Courts of Law. 

From all theſe Caſes the Detender humbly thinks the Opini- 
on of the Judges and Lawyers in Euglaud appears plainly to 
be, that che ordinary Courts have no Juriſdiction, notwith- 
ſtanding the Acts at Parliament above mentioned, to antici- 
pate the Judgment of the Houle of Commons, as to the Me- 
rits of the Return af a Member to ſerve in their Houle. 


The Honourabie Plaintiff's Council were indeed pleaſed to 


make an Obſervation, That all the Judgments above mention- 
ed v ere in Actions upon the Cale, and not upon the Acts of 
Parliament; but they gave no colourable Reaſon why no ſuch 
Actiou upon the Acts had ever been attempted, till after the 


Deter. 
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Determination of the Houſe of Commons. And indeed it ſeems 
impoſſible to give any other, than that even the Acts give not, 


in the Opinion of the Lawyers in England. a Juriſd ction to 


the ordinary Courts in the Matter of Returns, till the Houſe 
of Commons has given their Determination on them; beſides, 
it is evident from the extenſive Words in which the above na- 
med tamous and learned Judges gave their Opinions, that they 
did not ſpeak of their own Juriſdiction, in Actions upon the 
Caſe only, but in general, ſo as to comprehend both Common 
and Statute Law. 

So that in the Opinion of the Judges and Lawyers of Eng · 
land, who have had very near three hundred Years Experience, 
to aſſiſt them in judying of the Import and Conſequences of an 
Act of Parliament of the Nature of this now in queſtion, ſuch 
an Action does not lodge in the ordinary Courts a Power of 
determining upon the Merits of Returns, independent of, or 
antecedent to, the Houſe of Commons, but only opens a Me- 
thod for levying Penalties by Diſtreſs in the common courſe 
of Law, by the Authority of the ordinary Courts. after the 
Return has been judged to be falſe by the Houſe of Commons. 
There are no Words in this, or any other of the Acts above 
mentioned, which alter the ancient courſe of Law, as to judg- 
ing of the Returns; what is introduced new. is a Judgment up 
on the Forfeiture, which is to ariſe upon a wilful falſe Return, 
which preſuppoſes a Judgment upon the Return it ſelf. in the 
uſual and known Method, that is, by the Law of Patliamei t 
in the Houle of Commons. 

It is true no penal Execution proceeds upon the Judgments 
of the Houſe of Commons, except bv their own Serjeant and 
Mace; which makes the Aid of the Courts of Law reaſonable, 
in the Point of inflicting the Penalties: But as to judging of 
the Returns, that is in Effet, who ſhall be the original con- 
ſtituent Members to repreſent the Commons of Great Britain 
in Parliament, the Houle of . neither wants, nor, as 

ic 


10 
it is thought, will admit of any Aſſiſtance from the ordinary 
Courts, or from any other Power whatſoever. 

Aud if this be the Senſe of the preſent, and ſuch other Acts 
of Parliament concerning the levying of Penalties for falſe Re- 
turns, as ſeems plainly to be the ſettled Opinion of the Judges 
aud Lawyers in England, then the Honourable Plaintiff has 
no Benefit by the Exception he was pleaſed to plead upon, ad- 
jected to the Reſolution of the Honourable Houſe of Commons 
in the Cale of Mhite and Aſpbey; for the judging on the Me- 


rits of the Return does not fall within the Exception, though 
the judging of che Forfeiture to follow on a talle Return, after 


it has been found fo by the Honourable Houſe ot Commons, 
docs come within the Exception: The Words of the Reſolu- 
tion are: Reſolved, That according to the known Law and 
«« Uſage of Parliament, neither the Qualification of any Ele- 
*« or, or the Right of any Perſon elected, is cognoſcible or 
determinable ellewhere than before the Commons of Eng- 
„land in Parliament aſſembled, except in ſuch Caſes as arc ſpe. 
cially provided for by Act of Parliament.“ 

And indeed, when it is conſidered, that a Power over Re- 
turning Officers, independent of the Judgment of the Houſe 
of Commons, in the Matter of Returns, cannot fail to have 
great Influences over the Returns to be made of Members to 
ſerve in it, on which depends the original Structure and Con- 
ſtitution of that Honourable Houſe, it will eaſily appear to be 
a Matter of great Conſequence, to make any Alteration in a 
Point ſo very delicate, and that may cut ſo deep. 

The Honourable Plaintiff and his Council ſeem to be zeal- 
ous for improving the preſent Conſtitution, and reforming the 
Errors of it, and to expect great national Advantages from 
bringing the Matter of Returns of Members to ſerve in the 
Houle of Commons, under the Juriſdiction of the ordinary 
Courts of Law: No doubt, your Lordſhips great Juſtice and 
Impartiality, and Diſiutereſtedneſs as to all political Conſidera- 

tions, 


11 
tions, are great Invitations to ſubject every thing to your Lord- 
ſhips Cognizance. 

But the Honourable Houſe of Commons has long been in 
Poſſeſſion of the ſole Power in theſe Maiters, notwithſtanding 
Acts of Parliament of the ſame Import with this now in que- 
ſtion ; and it cannot be denied, but that the Detcrminations of 
that Houle, in Matters of Elections, have been made by Per- 
ſons of the greateſt Honour, and ſtricteſt Regard to Juſtice, 
and Knowledge in parliamentary Affairs. of any that this Iſland 
has produced: And notwithſtanding of Infinuations of Lati- 
tudes, the Nation has flouriſhed and proſpered under their Judg- 
ments in theſe Matters. Ir proves fatal in ſome Cales to try 
Experiments, and endcayour to be better than well. 

The Merits of the Cale, abſtracting from the Defender's Con- 
duct in it, (which he hopes to ſhow was at leaſt innocent, what- 
ever be the Merits of the Caſe) turn chicfly on two Objections 
made to the Commiſſion given by the Burgh of Dumfermiing 
to the Honourable Plaintiff himſelf, to be their Commiſſioner 
to vote at the Election. 

Imo, It was objected, That the Commiſſion from Dum- 
fermling, under which the Honourable Plaintift pretended to 
act as Delegate, was void for want of Power in the Burgh, in 
fo far as, the Sheriff's Precept ( it hout which they could have 
no Authority to mect aud chulc a Deiigate) was evidently of 
a falſe Date, bearing to be dated at Leſly, the 13th May laſt ; 
whereas it was proved to have been in the Hands of the chief 
Magiſtrate of Dumfermling, upon the 12th: And this was 
inſtructed by the Acknowledgment of the ſaid Magiſtrate, in- 
groſſed in the Minutes of the Plaintiff's Election as Deligate. 

It was anſwered, firſt, That in this Caſe the Date was not 
material; and as it might have wanted a Date iniirely, ſo a Mi- 
ſtake of that Nature could not hurt the Commiſſion. 240). 
That the Precept directed to JIunerteithing. from the ſaid She- 


rift, was of the ſame Date, and conſequently liable to the ſame 
Objection. | 
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But the Defender humbly conceives, That neither of the a- 
bove Anſwers are ſufficient ; for firſt, he apprehends, and is 
adviſed, that a Date is eſſential to every Writ of Importance, 
and more eſpecially in the Caſe in queſtion, where the Sheriff 
and the Burgh are each ot them under Limitations in Point of 
Time ; the Aſt, with reſpect to the iſſuing of his Precept after 
the Receipt of the Writ ; and the other, viz. the Burgh, with 
reipect to the Execution of ſuch Precept: Both which Acts 


are limited to a certain Number of Days, the Obſervation where- 
of muſt be diſappointed, if the Dare is left ar large, or treated 
as a Thing indifferent, and much more in caſe of a falſe Date. 


And as to the fecond, That the Precept for Fanerke:thing is 
of the ſame Date, and labours under the ſame Objection, the 
Fact is, That the Precept for [nnerkeithing was delivered of 
the Date it bears, in a Manner perfectly conſiſtent with its 
Date; ſo that ſuppoſing the Objection to be true, yet the De- 
fender neither could have Accels to prove it, nor had Cauſe to 

The 24 Objection is founded upon a general Rule, laid down 
by the Convention of the Royal Burrows of Scotland, for re- 
gulating all Commiſſions to Perſons for electing Members to 
ſerve in Parliament, not calculated for the preſent Occafion, 


or flowing from any particular View, but in the Year 1709. 
for the Preſervation of one of their un fl aucicat and moſt va- 


luable Rights and Privileges, that is, the Power of ſettling by 
their own Authority the Qualifications of thoſe who are ei- 
ther to repreſent them in Parliament, or to elect their Repre- 
ſenta ives. | 

The ſaid Rule 1709, amongſt other Things, requires, That 
+ {ich Commiſſions teſtify and declare the Commiſſioners to 
++ be Men fearing God, of the true Proteſtant Religion pub» 
** lickly profeſſed and authorifed by the Laws of this King- 
dom, without Suſpicion in the contrary, expert in the com- 
mon Aﬀeairs of the Burghs, Merchants, Tradeſmen, _ 
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„ Tnhabitants within the Burgh, bearing all proportionable 
Charges with their Neighbours, and bearing a Part of pub- 
++ lick Burdens, and can tine and win in all their Affairs; or, 
jf the Perſons elected Commiſſioners be not Merchants, Traf- 
«« fickers, and conſtant Reſidenters, as above ſaid, That ir 
«« ſhall not be ſufficient Qualification, that their Commiſſions 
*« teſtify them to be Proprictors of Lands, holding Burgage of 
„the Burgh, to the Value of 3000 Merks, execpt they ſalt, 
upon their ſolemn Oaths, depone upon the Verity of the 
©« faid Atteſtation and Value of the Lands: Declaring there- 
„ by. That all Commiſſions to be granted thercafter to the 
«« Perſons, for electing Burgeſſes to ſerve in the Parliament of 
« Great Britain, Convention of Eſtates, and Conventions 
„ of Burrows, ſhall bear the Qualifications both of the Com- 
miſſioners and Commiſſions above written, under the Pe- 
„ nalrics contained in the ſeveral Acts of Burrows, ober and 

«« gbove caſting of their Commiſſions, Sc.“ 
The Commiſſion from Dumfermling to the Honourable 
Plaintiff contained none of the above Qualifications, except 
as to his Religion; and in Fact he pretends not to have any 
of them : So that unqueſtionably the. Commiſſion fell, in 
Terms of the ſaid Act of the Royal Burrows, to be caſt. 
And it was ſo adjudged by ſuch of the other Commiſſioners 
for clecting. as by the Conſtitution and Practice of the Burghs 
in the like Cafes had Right to determine upon diſputed Com- 
millions. By this means the Votes came to be two for the 
Honourable Plaintiff, agaiuſt two for Captain Halket ; and 
the Commiſſioner for the preſiding Burgh having voted for 
Captain Haltet, according to his Privilege expreſly ſettled by 
Act of Parliament, gave alſo the caſting Vote in favour of Ca- 
ptain Haltet, and required the Defender to make out the Re- 
turn to the High Sheriff accordingly. 

From this State of the Caſe, two very plain Defences ſeem 
to ariſe : 129, That the Determination againſt the Commit 
fron from Damjermling was right; and though it had been 
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made by the Defender himſelf, yet he could not be cenſured 
for it, far leis condemned as guilty of a wiltul Falihood, it 
being his Duty, by his Oath as a Burgeſs, and by his Sta- 
tion as an Office-bearer under the Protection and Authority 
of the Convention of the Roy al Burrows, and puniſhable by 
them, to give Obedience to their Acts and Orders. 

240, Though the Authority of the above Rule made by the 
Convention of the Royal Burrows could be called in queſtion, 
and the Determination founded on it might be ſet aſide, either 


as proceeding on an improper Authority, or for want of a le- 
gal Juriſdiction in the Commiſſioners for clecting to give a 


Judgment in the Caſe; yet the Defender could never think it 
lawful for him to take upon himſelf to reverſe the Judgment 
actually given by the ſaid Commiſſioners, according to the 
Cuſtom and Practice of Commiſſioners from particular Burghs 
in all like Caſes. The Law has committed no ſuch Power to 
the Defender. as that of either asking or refuſing a Vote, or 
of judging upon the Right of a Voter; on the contrary, the 
8th Act of the Parliament of Scotland, Anno 1707, which 
ſettled the Manner of Elections. Sc. commits the Power of 
asking the Votes, and preſiding at the Election. to the Com- 
miſſioners of the ſeveral Burghs by Turns, in the Order of 
their Seniority. And the Act, ſexto Anne, cap. 6. for ren- 
dring the Onion of the two Kingdoms more entire aud com- 
plete, continues the ſame Powers of Preſiding and Electing in 
the Commiſſioners from the ſeveral Burghs, and commits no» 
thing to the Clerk of the preſiding Burgh but the ſubſervient 
Part, To return the Name of the Perſon ſo elected to the 
Sheriff, &c. which the Defender has done with all the Cau- 
tion the Nature of the Thing or Circumſtances of the Caſe 
could poſſibly admit of. There are no Words in the laid Act 
for rendring the Union more entire, &c. nor in any other 
Act of Parliament, importing that the Clerk of the preſiding 
Burgh ſhould ſo much as be preſent ar, or witneſs to the Electi- 
on; far leſs that he ſhould iutermeddle with any Queſtion that 
may 
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may ariſe about it; he is bound by that Act to obey : It 
could not therefore, as the Defender humbly conceives, be 
expected from him, that he could give Redreſs (even though 
Juſtice had required it from thoſe who had Power to give it 
where he had no Power but to obey. Hard indeed then will 
be his Fate, and the Fate of all Clerks of preſiding Burghs, if 
he ſhall be found liable to ſo ſevere a Penalty as the Payment 
of L. 500 rb, and the fixing upon him the odious Re- 


proach of having been guilty of a wilful Falſhood, for obey- 
ing thoſe to whom the Law has made him a Servant by che 


Duty of his Office. 

The Honourable Plaintiff was pleaſed to introduce his An- 
ſwer to the firſt Defence with a very ſolemn Declaration and 
Proteſtation, not to your Lordſhips only, but to the Audi- 
ence and to the World, of the Sincerity, Zeal and Candour 
of his Intentions, for preſerving the Freedom of Elections. 
the Privileges of Parliament, Liberties of his Fellow - ſubjects, 
and reforming all Abuſes relating ro them. 

The Anſwers reſolved. to the beſt of the Defender's Appre- 
henſion, in three different Points. Firſt, The Powers and 
Privileges of the Convention of the Royal Burrows was treat- 
ed with a high Contempt; and it was ſtated as a groſs Abſur- 
dity, to ſuppoſe they could haye Power to make any ſuch 
Rule, as to the Qualifications of Commiſſioners from Burghs 
for electing Members to repreſent them in Parliament, as their 
Act 1709. Many Caſes were figured at great Length. of Qua» 
lifications abundantly ridiculous, which might be required by 
the Convention of Burrows, it any ſuch Power was commit. 
ted to them, as that of determining the Qualifications of their 
own Commiſſioners for electing Members to repreſent them in 
Parliament. 

24ly, It was inſiſted on, That though the Convention of 
the Roy al Burrows had originally the Power of ſettling Rules 
as to the Qualifications of Members of Parliament, and of 
their Commiſſioners to elect them; yet theſe Qualifications 


bad 
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had been neglected and overlooked in fo many Ir ſtances, that 
they could not now be infiſted on as effectual or binding. 
3dly, It was infiſted on, That though the Rule were ſtill 
admitted to be good, and in oblervance ; yet neither the Com- 
miſſioners for electing. nor the Detcnder as Clerk, had any 
Power to judge or determine upon it, or to reject any Com- 
miſſion that had the Scal of the Town appended to it, and the 
Town-clerk's Subſcription: That it was the Defender's Duty, 
as Returning Officer, to make the Return according to the 


Majority of the Votes offered by Perſons haviue Commiſſi- 
ons with the ordinary Solcumuitics ; and to leave the Merits of 


all Objections. except ſuch as aroſe upon the Face of the Com- 
miſſion, to the Judgment and Determination of the Honour- 
able Houſe of Commons. 

A fourth Anſwer was alſo ſtared, though not very conſiſt- 
ent with the Principles upon which the above third Anſwer 
proceeds, to wit. That the Defender having. in purſuance of 
the Act ot the 2d Year of his preſent Majeſty, intituled. An 
Ac for the more effeftual preventing Bribery and Corru- 
prion in the El:fions, &c. taken an Oath as Returning Of- 
ficer. That he would return ſuch Perſon as ſhould, to the 
beſt of his Judgment, appear t9 him to have the Majority of 
legal Votes, he of neceſſity had a Judgment as to the Legality 
of Votes, and had contrary thereto omitted the Vote given b 
the Plaintiff as Commiſſioner from Dumfermling. and had wil. 


fully and falſely made a Return of Captain Haltet, who had 
only two Votes, and omitted to return the Plaintiff, who had 


three Votes. 

To theſe Arguments, ſeemingly in point of Law, were ad- 
ded many Inſinuations, ot a piece with the Preface, calcula. 
ted. as the Defender is perſwaded, more for the Audience and 
World in general in which the Strength and Hope of the 
Plaintifl's Cauſe ſeems ro conſiſt, than for your Lordſhips. 

By theſe the Honourable Plaintiff ſeem'd to be perſwaded, 
that no Man of the Deftender's Size and Circumſtances an 

adven- 
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adyenture, from a Regard to Conſcience and Duty alone, or 
from Reſpect ro the Privileges and Anthority of the Conven- 
tion of the Royal Burrows and Trading Part of the Nation, 
to run the Hazard of having fixed upon himſelf, by the Num- 
bers who are zcalous to concur with the Honourable Plain- 
tiff's laudable Intentions of reforming all Abuſes, and provi- 
ding new and hitherto unpractiſed Securities for the Liberties 
of the Nation and Freedom of Parliaments, the odious Re- 
proach of having been gnilty of a wilful Falſhood ; for of 
that, in the Opinion of Numbers, the Plaintiff ſeem'd to think 
himſelf ſecure, whatever be the Fate of your Lordſhips De- 
termination as to the L. oo: And from this ſuppoſed Impoſ- 
ſibility of the Defender's acting honeſtly, in a Circumſtance 
which expoſed his Reputation and good Fame to the Obloqu 
of ſo great Numbers, the Plaintiff ſeem'd to conclude wit 
ſome Aſſurance, that the Defender muſt have truſted to pri- 
vate Support and Relief from Perſons of a greater Figure, and 
for other Rewards not proper to be publickly avowed. And 
to enforce this Suſpicion, was added by way of Concluſion 
ro the Plaintiff's whole Argument, a Recital of ſome Circum- 
ſtances ſubſequent to the Election, touching frequent Demands 
made, and not complied with, of the Minutes of the Electi- 
on; and of the Defender's coming to Edinburgh on the Mon- 
day immediately after the Election, (which had been finiſhed 
late on Saturday) in Company of other two Gentlemen, by 
whom, as the Plaintiff was plcaſed to inſinuate, the Defender 
was guarded, and kept in a fort of Cuſtody, not only in his 
Journey, but during his Reſidence at Edznburgh, to keep him 
out of the Way of the Advice the Honourable Plaintiff had 
kindly prepared for him in relation to the Rerurn, for his get- 
ting of which it ſeems a Foundation had been wilcly laid a con- 
ſiderable Time before the Election. 

Though the Defender is fully confident of your Lordſhips 
Juſtice, and entertains not the leaſt Apprehenſion of his being 
found guilty by your Lordfhips of wiltul Falſhood, or to have 

C incur- 
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incurred the Penalty of L. 500 Sterling. when he conſiders 
the Matters inſiſted on as Points of Law by the Honourable. 
Plaintiff, which ro the Defender's Appreheufion bear not the 
Colour of an Argumcnt : 

Let the Defender cannot but acknowledge, that the Ho- 
nourable Plaintift's Pretace aud Concluſion may find very great 
Numbers without Doors to ſupport them, to the Defender's 
Prejudice. 

It is not eaſy for the World, who knows the great Abili- 
tics of the Honourable Plaintiff, and his perfect and exact 
Knowledge of the Laws, to believe that he has, cycn in the 
Hurry of Buſineſs and Multiplicity of Affairs, fallen into a 
Miſtake of a plain Point of Law, in a Matter ia which he 
ſhews ſo much Concern and Earncſtneſs. 

Even the better fort of Mankind love the Words of Refor- 
mation and Improvement of national Liberties and parlia- 
mentary Privileges; and many are delighted with the Hopes 
and Proſpect of Change and Innovation: Many caſily fore- 
{ce Difficulties of attaining the Promotions they aim at in a 
regular Courſe of Adminiſtration, where particular Circum- 
ſtances, obvious to Obſervation, have a great Share in deter- 
mining Mens Fate, as well as blind Chance. To all Perſons 
of thele Sentiments, Innovations will ever be acceptable, where 
Fortune alone, or at leaſt Accidents, above the Reach of Man 
to foreſee, or his Power to prevent, carry an ablolute Sway; 
with this ſingle Diflerence, That thoſe who are moſt forward 
in Obloquy, and loudeſt in complaining of Injuſtice and Hard- 
ſhips in former Times, have the Odds on their Side to be pre- 
ferred upon the Succeſs of an Innovation. Many are the Ex- 
amples of great Advances in the World upon the Bottom of 
no other Merit, than Forwarducls in running down with Cla- 
mour thoſe who gave Offence to the Patrons of Reformation. 
No wonder then, if the Defender be under deep Impreſſions 
of Diſadvantages ro himſelf, from the Numbers ready ro ſup- 
port the Honourable Plaintiff, in his great lutentions of by: 
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viding better than hitherto has been done for the Preſervation 
of parliamentary Liberty and national Privileges. 

In reply to the Plaintiff's r Anſwer in point of Law. 
whereby he inſiſts. That the Convention of the Royal Bur- 
rows had no Power to regulate the Qualifications of Members 
to ſerve in Parliament, or of Commiſſioners to chuſe them: 
The Defender cannot but regret, that one of the Honourable 
Plaintiff's firſt Steps towards improving and ſecuring national 
Privileges, ſhould be an Attempt to take from the Royal Bur- 
rows of Scotland a Privilege which they (as the Defender 
ſhall endeayour preſently to demonſtrate beyond the Power 
of Contradiction) have enjoyed for Ages paſt the Memory of 
Man, or the Light of Records and Hiſtories : A Privilege ſo 
great, and of ſo high Eſtimation, as to induce the Honour- 
able Plaintiff's Council to treat it at your Lordſhips Bar in Ri- 
dicule, as too high and extravagant to be lodged in the Hands 
of any Set of Subject?! What Addition to their Rights and 
Privileges is the World ro expect from this Reformation, 
which ſets out with treating in Ridicule, and as Abſurdities 
inconſiſtent with Government, the Rights we alrcady cnjoy, 
and have been poſſeſſed of ar all Times! Surely the Exer— 
cile of Power, and Love of Superiority, natural to many, 
muſt run high, it this propoſed Reformation bring Govern- 
ment into the Hands ot thole, who, even out ot Power, and 
ſtruggling, as they lay, for national Liberties, cannot govern 
their Tempers, lo as to ſpeak with Decency of a Privilege, 
which has been poſſeſſed in Safety, and uſed with Tender— 
nels, for ſo many Ages paſt. 

The State of the Right of the Convention of the Royal 
Burrows, as to regulating the Qualifications of their Repre— 
{cntatives in Parliament, and ot thoſe who chule them, is as 
follows. 

By a Collection of Laws amongſt the moſt ancient we have, 
called Leges Burgorum, it ſeems evident, that the Parlia- 
ment of Burghs has acted originally as a ſeparate Body, and 
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cnacted Laws with the Conſent of the Crown, in all Matters 
concerning their own Affairs, even in Points of private Right 
and Property, as well as in Matters of Trade and Commerce. 
This Right appears to have been confirmed to them by many 
ancient Charters from the Crown, of holding ſeparate Con- 
ventious as to Matters particularly touching themſelves, even 
after Commiſſioners from them came to join with the Nobles 
and Barons in making up one national Body and Houſe of 
Parliament; particularly a Charter appears to have been grant- 
ei to them in the Year 1454. by King 7emes II. of Scotland, 
wherein, after an Enumeration of ſome of the particular Mat- 
ters to be regulated by them, follow theſe Words: Nec non 
omni alia facienda © exercenda, gue in hujuſmodi curia 
Parliamenti,. ſecundum leges, ſtatuta & Burgorum conſue- 
tudines, ſunt tractauda, ſubeunda, & finaliter determinau- 
da 

Theſe Privileges appear to have been confirmed by a Train 
of Acts of Parl.ament, almoſt in every Reign, particularly 
At 111. James III. Anno 1487, which changes the Conſtiru- 
tion from a Parliament of tour Burghs, to wit, Edinburgb. 
Stirling, Linlithgow, ELanerk, to a General Convention of 
Commiſſioners from all the Burghs, ro meet annually at Ty- 
nerteu hing. This is again confirmed by Act 49. Queen Ma- 
ty, Anno 1555, and by Act 64. James VI. Anno 1579, with 
ſome Additions, and again with other Additions by A@ 119. 
James VI. Anno 1581. To thele might be added a multi- 
tude of other Ads of Parliament, down to the 21ſt Article 
ot the Union of the two Kingdoms, containing a general Con- 
firmation of the Privileges of the Royal Burrows, and Regu- 
lations of particular Matters concerning them, as a Conven- 
tion eſtabliſhed by Law, and enjoying many valuable Powers 
and Privileges. If this be fo, the Defender begs leave hum- 
bly to inſiſt. That in point of Law, the Convention of Roy- 
al Burrows has Right to exerciſe all the Powers and Privile- 
ges of which they can prove themſelves to have been in the 
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quiet Poſſeſſion ultra hominum 1 without Interru- 
ption by any judicial Sentence, or other Act of legal Autho- 
rity. On this Rule of Law depend the moſt valuable Rights 
poſſeſſed by either Societies and corporate Bodies, or by fin- 
gle Perſons in this Kingdom and over the World : So that a 
reach of this Rule, in the Cale of the Royal Burrows, would 
affect the Rights of all Mankind. 

It remains therefore only, in order to defeat the Naintift's 
firſt Argument, to ſhow that the Convention of the Royal 
Burrows of Scotland have quietly and peaceably enjoyed and 
exerciſed. altra hominum memoriam, the Right of {ſettling 
the Qualifications of their Repreſentatives in Parliament, and 
of thoſe who are to elect ſuch Repreſentatives, ever ſince they 
came to be elected by Commiſſioners trom particular Burghs. 
But the Defender, that he may leave not the leaſt Colour for 
the Plaintiff's Argument in this Point, ſhall carry his Proof, 
That the Convention of the Royal Burrows has enjoyed this 
Privilege, now treated with Ridicule and Scorn, not only 
ultra hominum memoriam, but as tar back as Records in ſuch 
Matters can be expected to reach; and ſhall further ſhow, that 
this particular Privilege has been lo effectually eſtabliſhed, and 
acknowledged to be in them, by Acts and Deciſions of Par- 
liament and of your Lordſhips, as well as by Deeds of the 
Crown, that though they had not the above general of omuia 
alia fatieuda, exercenda, &c. to found upon, they would 
be ſafe as to this Particular of regulating the Qualifications of 
thoſe who are to repreſent them, or elect their Repreſentatives 
in Parliament, however abſurd ſuch Privilege may appear in 
the Eyes of the Plaintift's Council. 

For Proof of this, thc Defender begs leave to refer to an 
Act ofthe Convention of the Royal Burrows made in the 
Year 1574. five Years immediately before the above menti- 
oned general Ratification of all their Privileges by Parliament, 
anno 1579, whereby it is euacted. That none be Commiſſu- 
xers to Parliament, but Freemen, Merchants, T. 9 

This 
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This appears to have been again ratified by new Acts of the 
Convention of the Royal Burrows in the Year 1586, 1598. 
and 1619, by which laſt even the Number of the Repreſentatives 
from each Burgh in Parliament, is ſettled to be one from each, 
except Edinburgh, which is to have two. Again, by an- 
other Act of the Royal Burrows, anno 1642, the Solcmni- 
ties as to Seal and Subſcriptions. which are in conſtant Obſer- 
vance at this Day in all Commiſſions from Burrows, were fix- 


ed. And all theſe appear to have been further enforced by a 
Letter from the Crown, in the 25th of Charles II. anno 


1674, wherein he requires them, To fake ſpecial Care that 
their ancient Cuſtom concerning this Matter be revived and 
maintained. Upon this followed a new Act of the Conven- 
tion of the Royal Burrows, on the 8th of 72 1675, which 
ordains, That none be choſen Commiſſioners for Parlia- 
** ment, Convention of Eſtates, or to general or particular 
Mectings of the Burrows, but ſuch Perſons who are Mer- 
« chants Traffickers, preſent Reſidenters, within the Burgh, 
commiſſionating them, and who bears common Burden with 
++ the reſt of the Inhabitants, and are ſuch Perſons who can 
gain or loſe in the Concerns of the Burrows: Declaring, 
likeas it is ſpecially declared, That all Elections of Com- 
*« miſſtoners to particular Conventions of Eſtates, and to the 
particular and general Meetings of the Burrows, made of 
„ Perſons not qualified, as aforeſaid, to be % facto void 
and null, and of no Force, Strength, nor Effect in Time 
coming. As likewiſe declaring, That every Perſon who 
„ ſhall vote for ſuch illegal and unwarrantable Elections, ſhall 
loſe the Freedom of the Burgh where he is a Burgeſs and In- 
habitant. And further certifying, That every particular 
Peerſon accepting of ſuch a Commiſſion, not being quali- 
fied, ſhall be liable in the Pain and Penalty of 1000 Merks, 
az oft and {wa oft as they tranſgreſs this preſent Act. And 
for the which Fine and Penalty, they ſhall have no Relief 
from the Burgh, but ſhall pay the ſame out of their own 
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proper Means and Eſtate. And for the better and more 
«« punctual Performance and Execution of this preſent Act. 
the Convention ordains that this Clauſe ſhall be added to 
„the Oath de deli. which is to be taken of every Burgeſs 
of every Royal Burgh within the Kingdom, at his Admil- 
ſion to be a Counſellor of their reſpective Burghs, viz. 
That he ſhall not in any Time coming vote, or conſent 
to the chuſing of any Perſon to be Commiſſioner from the 
Royal Burrows to Parliaments, Conventions of Eſtates, and 
to the general aud particular Mectings of Burtoas, but 
«« ſuch Pcrlons as are qualified iu manner foreſaid.“ 

The Defender humbly apprchends that common Obſerva- 
tion of the Proceedings of the Royal Burrows at this Day, 
and in all Times bypaſt, as to the Form and Solemnities of 
their Commiſſions, in exact conformity to the above Regula- 
tions in every Point (not altered by Parliament, ſuch as the 
Number of Repreſentatives) might be ſufficicut to ſatisfy the 

moſt ſcrupulous as to the Powers of the Convention of the 
Royal Burrows in theſe Matters; and particularly the Stile of 
the Plaintiff's own Commiſſion from Dumfermling, which 
declares him ro be a Man fearing GOD, of the true Pro- 
teſlant Religion, withont any Suſpicion in the contrary, is 
an Evidence that the Authority of the Acts of the Conventi— 
on ofthe Royal Burrows, as to the Qualifications of their 
Commiſſtoner, and Stile of their Commiſſions is not altoge- 
ther forgot even at Dumfermling: For if it had not been in 
Obcdience to the exprels Directions of the Convention, the 
good Town of Dumfermling would never have thought ir 
neceſſary to have given any Declaration or Certificate as to 
the Honourable Plaintiff's Religion, who is ſo much diſtin- 
guiſned for his Aſſiduity in the Exerciſe of religious Duties at 
many Occaſions, with the molt zealous Chriſtians in this 
Kingdom. 

Bur this Matter is put beyond the Reach of Objection by 
molt ſolemn Deeds of the higheſt Authority; for after this en- 
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ſued no leſs than three different Diciſions of Parliament upon 
this particular Point in the Year 1681. By one of which 
Ge.rge Snrty was turned out of Parliament, as Commiſſioner 
for the Burgh of Norrhberwick, for Want of the above Qua- 
lification ; and by another Sir Patrick Murray, for the 
fame Reaſon, was rejected as Commiſſioner for the Burgh of 
Selkirk: And by a third, Mr. John Dempſter was ſuſtain- 
ed as Commiſſioner to Parliament for the Burgh of Inner- 
kerthing, upon Proof of his having the Qualifications above 
mentioned. 

It appears further, by a Liſt of the unprinted Acts of Par- 
liament in the ſaid Year 1681, and by Sir George Macken- 
zie's Obſervations on the 33d Act of King James VI. made 
anent the Parliament, for preventing Confuſion of the Perſons 
of rhe three Eſtates, that an expreſs Act of Parliament paſſed. 
in the ſaid Vear 1681, enacting. That only actual trading 
Merchants can repreſent the Burghs Royal in Parliament ; 
and that the ſaid Act was founded upon an exprels Deciſion 
of the Seſſion. | 

The Plaintiff's Council ſeemed to make ſome Difficulty, as 
if the Power of determining the Qualifications of Commiſſio- 
ners to elect Members of Parliament, did not follow from the 
Power of determining the Qualifications of the Members them- 
ſelves. But the Defender conceives that Difficulty will eva- 
niſh, when it is conſidered. 1920, That the above Act of the 
Convention of the Royal Burrows, anno 1675, relates 
not only to Commiſſioners to Parliament, Convention of E- 
ſtates, and general Meetings of the Burghs, but expreſly to 
Commiſſioners to be ſent to particular Meetings of the Bur- 
rows, under which Denomination the Meeting of Commiſſio- 
ners to elect Members of Parliament cannot be doubred to 
fall, though there were no Meetings at the Time of the Act 
for ſuch Elections, the AQ looks foreward, and provides even 


for poſſible Cales afterward to happen. 240 The Inference 


and Tranſition is 4 majore ad minus: He that can regulate 
the 


WM 9, 

the Qualifications of the Member of Parliament, @ fortiori 
mult have it in his Power to determine the Qualificatious of 
thoſe who are to elect ſuch Member. 377, The z1ft Article 
of the Union provides in very extenſive Words, That rhe 
Rights and Privileges of the Royal Burrows of Scotland, 
as they then were, do remain intire after the Union, and 
notwithſtanding thereof, Under which general, the above 
particular Right muſt be underſtood to be preſc ved. and ac- 
cordingly has been poſſeſſed quietly, ard uhu Interrupti— 
on by any Judgment or other Act of legal Authority in the 
contrary, and particularly applied and accommodated to the 
Caſe of Commiſſioners to elect Members of Parliament, by the 
ſaid Act of the Convention of the Royal Burrows, anno 1709. 
4to, The 8th Act of the Parliament of Scorland, in which 
the Articles of Union are evgroſſcd, directs the ſeveral Bur- 
rows to elect each a Commiſſioner tor chuſing their Repreſen- 
tative in Parliament, in the ſame manner as they were then 
in uſe to ele Commiſſioners for the Parliament of Scotland. 
And the Act /exto Anne, cap. 6. F 5 ules the ſame Form 
of Words as to the chuſing of Commiſſioners to elect Mem- 
bers of Parliament. Beſides the ſaid Uniou- Act, by a ſeparate 
Clauſe expreſly provides and declares, That none ſhall be ca- 
pable to eledt or be elected to repreſent a Shire or Burgh in 
the Parliament of Great Britain f this Part of the united 
Kingdom, except ſuch as were then capable hy the Laws 
of this Kingdom to elect or be elefted as Commiſſioners for 
Shires or Burrows to the Parliament of Scotland. 

By all which the Defender humbly hopes it is evident to a 
Dcmonſtration, that the Convention of the Royal Burrows 
was well authoriſed to make the above Regulation 1709, and 
that the Defender was bound by his Oath as a Burgels, and by 
the Duty of his Office as Clerk to one of the Royal Burrows, 
to ſubmit ro, and obey the ſame ; he hopes therefore to be par- 
doned for ſaying, that he is firmly perſwaded your Lordſhips 
will be tar. from finding him to have incurred the Penalty of 
D L. 500 
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L. 500 Sterling. as if he had made a wilfully falſe Return, and 
is confident t hat Clamour, Love of Innovations, and vain Hopes 
of attaining further Rights and Privileges than theſe we now 
live moſt happily under, are not yet become ſo powerful. as to 
make the Reward of a dutiful Regard paid to an Act of the 
Convention of the Royal Burrows, by an Officer of their own 
under their Authority and Direction, the fixing upon him the 
undeſerved and unjuſt Reproach, of having been guilty of a 


wilful Falſhood. The Defender begs leave further to ſay, that 
low indeed are the Privileges of the Royal Burrows of Scot. 


land become, and high Time ſomething were done to revive 
them, if it is already become ſo deeply penal, for their own 

Officers to pay any Regard to them. | 
To the Honourable Plaintiff's /econd Argument, taken from 
the ſuppoſed univerſal Neglect and Diſuſe of the above Regula- 
tion 1709, anſwered, 1920, The Defender verily believes there 
is very little or no Foundation for the Alledgeance, at leaſt, 
ſo far as the Defender's Information or private Knowledge has 
reached; the contrary is certain, as to many Gentlemen of E- 
ſtates, that have ſerved in Parliament for Burghs, who, to the 
Defender's Knowledge, have centred deep, and at a great Ex- 
pence, into a Share of the Trade of the Good Towns they pro- 
poſed to be elected by, and have thereby been of great Uſe and 
Service to the Trade and Manufactures of the Towns they re- 
preſented, and did tine and win in their Affairs ; others have 
gone ſo far, as to make conſiderable Purchaſes of Burgage Lands 
and Tencments ; ſome have laid out their Money liberally in 
the Purchaſe of Ships, and Encouragement of foreign Trade 
aud Navigation, to the great Good of the Nation: It there be 
any few Inſtances in the contrary, it will be hard to treat the 
Defender as guilty of an infamous wilful Falſhood, and fine 
him in the Sum of L. 500 Sterling, for not knowing of ſuch 
Irregularities, ſince thoſe Gentlemeu, with whom he has had 
Occaſion to deal in Matters of Election, purſued a Courſe ve- 
ry different, and generouſly laid out great Sums of Money oy 
the 
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the Improvement of Trade in the Towns they repreſented in 
Parliament. 

Anſwered 240, If Inſtances of private Neglects and O miſſi- 
ons in the Obſervation of Laws, or even private Teſpaſſes a- 
gainſt Laws, paſſiug unpuniſhed or reſtrained by any judicial 
Act. through the Mercy, Favour or Indulgence of thole who 
had Power to enforce the Obſervation of ſuch Laws, were a 
Plea to be hearkned to in any Court of Judicature, the Defen- 
der humbly conceives there are few Laws, Humane or Divine, 
remaining in Force to plcad upon; and even though a Series 
and Frequency of ſuch Neglects or Treſpaſſes could be traced 
up to remote Times, yet the Law looks on ſuch Things as a 
wvetuſias erroris, and lays, rapienda occaſio corrigendi males 
mores. Even Rights of the moſt odious Nature, in the Eye of 
the Law, ſuch as Servitudes, are not hurt by private Treſpaſ- 
ſes againſt them, though overlooked for many Years ; wirneſs 
the Caſe of Thirlage, one of the moſt unfavourable of all Ser- 
vitudes, no Frequency of unquarrelled private Abſtractions 
of Grain by the Parties thirled, will procure an Immunity or 
limit the Servitude, providing there be a Sufficiency of Acts in 
Obedience to ir, to exclude Preſcription, as has been decided 
in many Caſes by your Lordſhips. This Argument therefore 
of the Honourable Plaintift's is not relevant in Point of Law, 
it may indeed afford to the Honourable Plaintift an extrajudi- 
cial Excuſe to his Friends, for failing in Caution, and fallin 
into a Miſtake in Point of Law, in a Matter wherein his uſual 
Care, Foreſight and Exactneſs were to have been expected. but 
can never found the Shadow of an Argument in Point of Law, 
much leſs juſtify a Sentence ſo ſevere and hard on the Defen- 
der, both with reſpect ro his Fame and good Name in the World, 
and with reſpect to his private Fortune, as the Honourable 
Plaintiff is pleaſed to inſiſt for in this Proceſs : On the contra- 
ry. if there be any Foundation for this Obleryation of the Ho- 
nourable Plaintiff's, it ſeems to be a Juſtice due to the Royal 
Burrows of Scotland, that your Lordſhips, by your Determi- 
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nation in this Matter, revive and reſtore to them their Privi- 
lege, as your Predeceſſors in Office are obſerved to have done, 
on or before the Year 1681, and as the Parliament of Scotland 
appears to have done in a like Circumſtance in ſeveral Cales : 
Bur, to pronounce the extraordinary Sentence craved by the 
Honourable Plaintiff, will, as the Defender humbly perſwades 
himſelf. appear to your Lordſhips, and to the World, to be, 
both with relpect co the Royal Burrows, and to the Defender, 
a great deal too ſtrong an Apology for the Honourable Plain- 


tiff's Miſtake, which may be otherwiſe ſufficiently excuſed by 
a Multiplicity ot Affairs upon his Hands at the ſame time; in 


ſome of which it is natural for the moſt knowing and cautious 

to fail. humanum eſt errare ; and every body has Occaſion 

at ſome Periods of Life to ſay, humans nibil à me alienum 
41 0. 

To the third Argument offered by the Defender, whereby 
he inſiſts, That though the Objection founded on the above 
Act of the Royal Burrows, Anno 1709, were admitted to be 
effectual, ſo as to ſubje the Vote given by virtue of the Com- 
miſſion from the Town of Dumfermling to be rejected by the 
Honourable Houſe of Commons, yet there was no legal Pow- 
er, cither in the Commiſſioners from the other Burghs, or in the 
Defender, to judge of, or determine upon ſuch Objection; ſo 
that the Defender was bound, under the Penalty of incurring 
the Sentence craved by the Honourable Plaintiff, ro make our 
the Return according to the Majority of all the Votes offered, 
without regard to the Merits of them. 

Anſwered, 190, A Power to judge of the Validity of Com. 
miſſions, was admitted even by the Honourable Plaintiff, in ſo 
far as Objections to them aroſe, upon the Face of the Commif- 
ſions themſelves, and that is fully ſufficient for the preſent 
Cale, if the ſaid Act of the Convention of the Royal Burrows 
1709 hold; for it requires the Qualifications in queſtion to be 
expreſly inſerted in the Commiſſions, under the Certification 
of their being caſt, Sc. And theſe were not only wanting in 
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the Commiſſion, but truly the Plaintiff cannot pretend that they 
could, in Conſiſtency with Truth, have been inferred in it, ſince 
he has them not. 

Anſwered, 240, In all Caſes of Elections throughout the 
whole Kingdom, there is, and always has been, and muſt, from 
the Neceſlity of the Cafe, ever be, a Power of judging in the 

firſt Inſtance (ſubject to Review by the Houle of Commons) 
of the Legality of Votes, in order to make out the Return, o- 
therwiſe, every Man might vote at every Election, to the Ef- 


fect of foundiug a Return ;3 which would reſolve in an abſolute 
Confuſion and Uncertainty as to the Right of thoſe who are 


originally to conſtitute a Houſe of Commons. Accordingly 
this Power is committed by Law in England to every Return- 
ing Officer, vi. in Counties, to the High Sheriff, and in Bo- 
roughs, to their reſpective Magiſtrates, ſuch as Mayors, Bai- 
lifts, Conſtables, Sc. who are impowered to preſide, and ask 
the Votes at Elections, and to make out the Returns. The 
Powet to ask and receive legal Votes, is thought ſufficient to 
imply the Power of judging of, and rejectiug the Votes of thoſe 
who have no legal Title to give them. 
The Cale is indeed ſomew hat different in Scotland, and ces- 
tainly upon a much better Footing for the Subjects, where the 
Power of judging of Votes in the firſt Iuſtance is lodged direct- 
ly in the Voters themſelves, and not in any Officer appointed 
by a different Authority, vg. in the Counties, in the Free- 
holders inrolicd, by Ad z1. Anno 1681; in Burghs, by uni- 
torm Cuſtom ſince the Union, in the Commiſſioners from the 
reſpective Burghs, whoſe Commiſſions happen to be unex- 
ceptionable exactly in the Manner and Form which takes place 
in the Honourable Houle of Commons itſelf; for if all happen 
to be exceptionable, then reſts the Judgment firſt in the whole 
pretending to Votes, and afterwards in thoſe which. are firſt 
tound legal. It might indeed be argued, from the Courſe of 
theſe Matters in England, where the Power of judging of, and 
rejecting Votes, follows as a neceſſary Conſequence the Pow- 
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er of preſiding at an Election. and asking the Votes, That this 
Judgment. in the firſt Inſtance, reſted wholly in the Commiſ- 
ſioners from the preſiding Boroughs, but Cuſtom has carried it 
otherwile, and better. 2 the bad Conſequences of leaving 
this Power in the preſiding Burgh, which comes to each per 
vices, are not ſo great as the Honourable Plaintiff and his 
Council endeavoured to repreſent them; for if their Argument 
hold, That the preſiding Burgh might at that rate reject all the 
other Votes, and elect the Member of Parliament alone, the 


ſame would be the Caſe in England, where every Returning 
Officer might. according to the Honourable Plaintiff 's Argu- 


ment, reje& Votes in hundreds, inſtead of ones and twoes. 
For making it evident, that the Burghs in their Turns have 
Right to preſide and ask the Votes at the Election, the Defen- 
der humbly begs leave to refer to the ſaid Act. Anno 1707, in 
which the Articles of Union are ingroſſed, and to the faid 
AF, ſexto Anne, cap. 6. for rendring the Union more in- 
tire, &c. 

The Defender humbly begs leave to obſerve here again, the 
extreme Danger of the Honourable Plaintiff's propoſing to im- 
prove and amend our ſettled Conſtitution of Government, in 
ſo nice Points, as that of the manner in which Returns are to 
be made, and a Houſe of Commons is to be originally conſtitu- 
ted: No doubt, the Honourable Plainrift's Iutentious are full 
of Sincerity and Zeal for the publick Welfare, yer this Propo- 
ſal, of leaving no Judgment at all in the firſt Inſtance in the 
Hands of any body at the Election, in order to found ſome Re- 
gularity in Returns, would unqueſtionably reſolve in the ut- 
moſt Uncertainty as to Returns, and the admitting of a Judg- 
ment upon the Objections ariſing from the want of the Seal of 
the Burgh, or Subſcription of the Clerk, and no more, will 
not be ſufficient to prevent the Confuſion; for at that rate, 
Clerks of the ſeveral Burghs might. in ſpite of their Magiſtrates 
and Town-councils, give Commiſſions to Whom, and to as 
many different Perſons as they pleated ; which, according to 

the 
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the Honourable e could not be judged of, 
or, the ill Conſequences of them prevented, as to the Effect 
of the Return and original Conſtitution of the Houſe of Com- 
mons. 

The Defender begs leave further to obſerve, That there is 
much the leſs Occaſion for the Honourable Plaintiff's Zeal for 
new Improvements, with relation to the Regularity of Returns 
from Scotland, that we are certainly upon a Footing in that re- 
ſpe& more advantageous than even our Neighbours in England 
are; whether it has been prudent Foreſight, or favourable For- 


tune, that has brought us to the State we are in with reſpect 
to thoſe Matters, certain it is many in England, who have 
conſidered the Particulars of their Conſtitution with great Ac- 
curacy, have regreted this Point, Thar the ** and reject- 
ing Votes at Elections of Members to ſerve in Parliament, and 
of making out Returns, is lodged in Officers independent of 
the Electors themſelves; and ſome obſerve it, to be a Depar - 
ture, though a very ancient one, from their original Conſtitu- 
tion, by which the ſeveral Countics made Choice of their own 
Sheriffs and Returning Officers. | 

Anſwered, 3750, Though all theſe Matters were more diffi» 
cult to underſtand than they are, and though the Defender 
cannot pretend to have been guided by a full View and exact 
Knowledge of them at the Election, and making out the Re- 
turn in the Manner he has done; yet the common Courſe of 
Practice, which he had occaſion to obſerve at former Electi- 
ons in his own Diſtrict. particularly in the Election at Culroſi 
1715, Where there were diſputed Commiſſions from the Burgh 
of Queen ferry judged ot and determined upon by the Commul- 
ſioners from the other Burghs, together with the Information 
he had from the Clerks of other Burghs of the like Practice in 
other Diſtricts, and not ſo much as one ſingle Iuſtance in the 
contrary, known to the Defender, or alledged upon by the 
Honourable Plaintiff, the Defender humbly hopes will be ſuf- 
ficient fully to juſtify his Conduct to your Lordſhips, and 


much 
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much more than is neceſſary to vindicate him from the Accu- 
{ſation of having been guilty of a wiltul Falſhood, ſo as to ſub- 
ject him to the Paymeut of ſo great a Sum as L. 500 Srerling ; 
eſpecially conſidering, that even at this Occaſion the Jurildi- 
ction of all the Delegates, met to judge of the fiſt Commiſ- 
ſions produced, was homologated and ſubmitted, to by the Ho- 
nourable Plaintiff himielf, firſt in the Caſes of Commiſſioners 
from Stirling and Innerkeithing, and atterwards in the Caſe 
of the Commiſſioner from Culroſs, againſt whoſe Commiſſion 
the Honourable Plaiacift himſelf did propole ſevcral Objecti- 
ons, very extraneous to any thing which appeared on the Face 
of the Commiſſion, and ſubmitted thoſe Objections to the De- 
termination of the Commiſſioners from the other Burghs ; 
which Facts of the Honourable Plaintiff were of themſelves 
ſufficient to miflead the Defender, if he has fallen into any Er- 
ror as to the Juriſdiction of the Commiſſioners, and cannot 
but be ſuſtained as a ſufficient Defence againſt the Imputation 
of wilful Falſhood, and paying a Fine of L. 500 Sterling; 
at leaſt the Defence is good ad hominem, to bar the Honour- 
able Plaintiff perſonal: exceprione. 

To the ſeparate Argument, founded on the Oath contained 
in the Act of the 2d of his preſent Majeſty, which runs al- 
moſt directly in oppoſition to the whole Contexture of the a- 
bove third Argument, anſwered, 1990, The great Diſparity be- 
tween Returning Officers in ages and Returning Officers 
in Scotland, as above explained. whereby it is evident that 
thoſe in England preſide at Elections, ask the Votes of Ele- 
ctors. and have a Power to reject them, whereas thoſe in Scor- 
land have no ſuch Power, makes it extremely evident, that in 
fo far as the ſaid Oath is applicable to Returning Officers in 

Scotland. it cannot be underſtood to mean the lodging a Power 
in the Clerks to Elections, or Returning Officers, to review 
or alter the Determinations of thoſe who by Law have a Right 
ro give Judgment as to the Right of Voters : On the contra- 
ry, it ſeems evident that the Determinatiou of thoſe to whom 


ſuch 


In 


ſuch Judgment is given by Law, muſt regulate the Conduct 
of Returning Officers and Clerks to Elections in Scotland, and 
be a res ps (op as to them, ſufficient to aſcertain the Lega- 
lity of the Votes. Thus, in Shires, though the Clerk cholen 
by the Frecholders inrolled is to make the Return to the She- 
riff, yet he muſt look upon all Votes of Perſons, inrolled by 
the Frecholders formerly on the Rolls, as legal Votes, and 
on all rejected by them as illegal. And the ſame holds by u- 
niform Cuſtom with reſpect to the Clerks to the Elections of 

Diſtricts of Burghs. 
Anſwered, 240, It is evident from the Words of the ſaid 
Act. eto Anne, cap. 6. for rendring the Union of the two 
Kingdoms more entire and compleat, that there is not the leaſt 
Power of judging of, or Share in the Election, committed to 
the Clerk of the preſiding __ After the whole Matters 
relating to the Election are finiſhed by the Commiſſioners from 
the Burghs, then follow the Words, And the common 
«« Clerk of the then preſiding Burgh ſhall, immediately after 
« the Election. return the Name of the Perſon fo elected ro 
« the Sheriff, Sc.“ Whereby it is evident, that the Defend. 
er's Part was wholly ſubſervient to the Orders of the Com- 
miſſioners impowered to elect. And here the Defender craves 
leave to obſerve, that it was argued, and very rightly, by the 
Plaintift's other Council, that even the Lord Regiſter, or his 
Deputes, who ſerve as Clerks at the Election of Peers. have 
no kind of Judgment committed to them, as to the Legalicy 
of Votes, or Right of Voters; and yet it is evident that they 
might have a much better Pretenſion to ſome Judgment in re- 
ceiving or rejecting Votes. than the Clerks of preſiding Burghs ; 
for by the expreſs Words of the ſaid 8th Act 1707, wherein 
the Articles of Union arc ingroſſed, they are impowered to 
ask the Votes of the Peers; and the ſame Power is reſerved 
to them by the 23d Act, /exto Anng, for better regulating 
the Election of the ſixteen Peers from Scotland: Whereas 
there are no ſuch Words in oy Act of Parliament, on which 
a 


a 


a Power to ask. receive, judge upon or rejet Votes. can be 
faid to be commitred to the Clerks of preſiding Burghs. 

Anſwered, 37170. Suppoſtny there had been a Power of jud- 
ging upon the Right of Commiſſions, and Legality of the 
Commiſſiners Votes, given to the Defender; yet the Judg- 
ment, rejecting the Commiſſion from the Burgh of Damferm- 
ting to the Honourable Plaintiff, was rightly given, as the 
Defender humbly hopes is fully evident from the Anſwers to 
the Honourable Plaintiff's firſt Argument, concerning the Pow- 
ers and Privileges of the Royal Burrows ; at leaſt it ſeems e- 
vident, that the Honourable Plaintift's other Council, who 
waved this Argument, chuſed rather to put the Merits of their 
Cauſe on the general Point of there being no Power of jud- 
ging of Votes in the firſt Inſtance in the Elections of Members 
of Parliament for Burghs, even to the Effect of founding a re- 
gular Return, than truſt to their being able to overturn ſo an- 
cient, fo clear and ſo valuable a Privilege, belonging ro the 
Convention of the Royal Burrows, as that is of regulating the 
Qualifications of their Repreſentatives in Parliament, and of 
thoſe whom they impower to chuſe them. 

As to the Inſinuations made by the Honourable Plaintiff, 
of the Defender's Diffidence of the Juſtice of his Cauſe, and 
Deſire to ſhelter himſelf under the Colour of another Autho- 
rity, where he may find more Favour, and of private Engage- 
ments for Support, other than in the Juſtice of his Caule ; 
the Defender humbly hopes he may be allowed to entertain a 
higher Opinion of your Lordſhips Juſtice, than to think he 
nceds, after what has been ſaid in way of Anſwer to the Ho- 
nourable Plaintiff's Arguments, to depend on any other Sup- 
port than Confidence in your Lordſhips impartial Juſtice, and 
the intrinſick Merits of his Cale. 

As to the Stories of his being guarded by two Gentlemen 
in his Journey to Edinburgh on the Monday after the Ele-. 
ction. and his being kept there in a ſort of Cuſtody by them; 
the Defender begs leave to aſſure your Lordſhips, in the _ 
ſolemn 


ſolemn Manner, that the Honourable Plaintiff has been high- 
ly impoſed upon by thoſe who told him ſo ; for there is not 
the leaſt Foundation in Truth for any one Circumſtance of the 
Facts alledged in that reſpect. The Defender therefore ſhall 
content himſelf ro make this general Obſervation, That in 
Caſes of this kind, where Offences are eaſily taken. and op- 
poſite Intereſts are concerned, Jealouſies _ Suſpicions of e- 
very thing done on the contrary Side, are more common and 
natural than commendable. Certain it is, that in the preſent 


Caſe, every the moſt indifferent Part of the Defender's Con- 


duct has afforded Subject of Obſeryation and Jcalouly ro ſome 


about the Honourable Plaintiff ; ir ſeems plain, Jealouſies have 


been entertained of Liberties being taken with the original 
Minutes; and the Defender humbly hopes, that now, ſince 
the contrary appears upon Production of them in Court, the 
Honourable Plaintiff will be ſenſible that rhe Suſpicion was too 
foul to be entertained of any body, eſpecially when they had 
been ingroſſed and ſigned by the Commiſhoner from the pre- 
ſiding Burgh in the Honourable Plaintiff's Preſence. The De- 
fender alſo confeſſes, that he was very cautious of putting the 
original Minutes in the Honourable Plaintiff's Hand, or in 
any other Perſon's at his Deſire ; for he cannot acquit himſelf 
of having thought it neceſſary for him to be upon his Guard 
pcrhaps more than there was good Reaſon for. 


Tn reſpef whereof, the Defender, though he be extreme- 
ly anxious to have this Matter brought to a ſpeedy Pe- 
riod, and entertains full Confidence of the Merits of his 
Cauſe, and of your Lordſhips Juſtice ; yet be humbly 
ſubmits it to your Lordſhips, how far it may be uw 
to prſipone giving Judgment in this Caſe, which is the 
firſt of its kind, until the Honourable Houſe of Com- 
mons, to whom the Defender is moſi certainly anſwer- 


able for the Return he has made, have determined up- 
on the Merits of it. 


PAT. HALDANE. 
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